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DECI SI ON

MORGENSTERN, Menber: This case is before the Public
Enpl oynent Rel ations Board (PERB or Board) on exceptions filed
by the California State Enpl oyees' Association (CSEA or
Charging Party) and the Regents of the University of California
(University) to the hearing officer's proposed decision. 1In
that proposed decision, the hearing officer found that the
University had violated subsection 3571(a) of the Hi gher

Educati on Enpl oyer - Enpl oyee Rel ations Act (HEERA)' by

The HEERA is codified at Governnent Code section 3560
et seq. Al references hereafter will be to the Governnent
Code unl ess ot herw se indicated.

Subsection 3571(a) states:



“limting enployees utilizing grievance and adm nistrative
revi ew procedures to one representative.

The University disputes the hearing officer's conclusion
t hat HEERA provi des higher education enployees with the right
to present grievances to their enployer or to do so with the
aid of nore than one representative. It also contests the
hearing officer's finding that the University's rule resulted
in harmto enployees and that the rule was not a legitimte
manner of elimnating past disruption. |In CSEA' s exceptions,
it argues that the hearing officer erred in dismssing the
charged viol ation of subsection 3571(b)? by concl uding that,
as the nonexclusive enployee organization, it enjoyed no right
to represent its nmenbers in grievances or admnistrative review

proceedi ngs.

It shall be unlawful for the higher
educati on enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

’Subsection 3571(b) of HEERA states:

It shall be unlawful for the higher
education enpl oyer to:

L] Ld L] Ld - L] - L] * * L] L] - - L] - - L]

(b) Deny to enployee organi zations rights
guaranteed to them by this chapter



EACTS

Begi nning in Septenber 1978,3 managerial personnel of the
Uni versity applied provisions of Staff Personnel Policies 280
and 290 by inposing a limtation on the nunber of
representatives an enployee could utilize in enployee
grievances and adm nistrative reviews, respectively. Policies
280 and 290 are part of the University's Staff Personnel
Manual , a series of systemmi de rules which delineate the
enpl oynent relationship between staff (nonacadem c) enployees
and the University.

Rul e 280 sets forth the enployee grievance procedure which
is available to enpl oyees challenging certain personnel matters
such as sal ary decreases, denpotions, suspensions, warnings of
such actions, dismssals, discrimnatory practices, and
i nproper inplenentations of the policy. Under rule 280, the
enpl oyee can utilize an informal review process and a fornal
hearing process. The University's hearing officer or commttee
or an alternate conducts the hearing in which each party is
permtted to exam ne w tnesses and introduce relevant

evidence. Certain types of decisions rendered under the

3until July 1, 1979, higher education enpl oyees were
covered by provisions of the George Brown Act, codified at
Gover nment Code section 3525 et seq., and not by HEERA. This
-case does not concern any allegation that the University
unlawful Iy adopted the representation rule in Septenber 1978.



grievance procedure are final. Qhers are advisory decisions

presented to the chancellor for final review
Specifically in contention in this case, with regard to

rule 280 procedures, is rule 280.31 which provides:

Representati on. An enpl oyee nay be
selt-represented or nmay be represented by
anot her person at any stage of the review of
a grievance. |If the enployee is represented
by | egal counsel, the University shall be
represented by the Ofice of the General
Counsel. O herw se, the University shall be
represented as the Chancell or deens
appropri at e.

Rule 290 sets forth the adm nistrative review procedure
applicable to specific nmanagenent actions such as those which
adversely affect the enployee's terns and conditions of
enpl oynent, including transfer or pronotion sel ections,
position classifications, nerit salary increases, performnce
eval uations and rel eases of probationary enpl oyees.

Adm ni strative review contenplates an infornmal and forma
review by an independent party. The independent party is a
Uni versity enployee with whom each party to the conplaint has
an opportunity to nmeet and directly present information.

Deci sions rendered under the adm nistrative review procedure
are not final. The chancellor or president has final review
authority.

Specifically at issue regarding these procedures is rule
290. 17 whi ch provi des:



Representation. An enpl oyee may be
selt-represented or represented by another
person at any stage of the process. The
Uni versity shall be represented as the
Chancel | or deens appropri ate.

Evi dence introduced at the hearing in the instant case
concerned specific incidents which arose under both grievance
and adm ni strative review procedures. As discussed nore fully
infras CSEA witnesses testified as to specific instances where
managenent's application of the one-representative rule
allegedly resulted in difficulties. The one-representative
rul e, CSEA asserts, denied enployees a second representative
famliar wth the actual job functions involved in the
conpl aint, able to take notes and assi st the spokesperson,
avail able to gain training or to offset the nunber of
managenent representatives.

The University's witnesses testified as to instances where
the presence of nore than one representative caused disruption
and delay.* They described instances where the enployee's
representatives asked numerous questions and interrupted

University officials, and where the participation of nunerous

“Some of these circunstances occurred prior to the
adoption of the rule in Septenber 1978. Qher incidents
occurred during an eight-nonth period when, by prelimnary
order of the Alanmeda Superior Court in a lawsuit initiated by
the American Federation of State, County and Muni ci pal
Enpl oyees, Local 1695, the University was enjoined from
enforcing its one-representative rule.



enpl oyee representatives was said to have obstructed resol ution
and settlenent.?

CSEA cross-exam ned University w tnesses and introduced
direct testinmony fromits own witnesses in order to dispel the
contention that a correlation existed between nultiple
representatives and delay and disruption.

DI_SCUSSI ON

H gher education enpl oyees have a right under HEERA to
present grievances to their enployers. The |anguage of section
3565 affords enployees the right to participate in the

activities of an enployee organization regarding matters of

®The University witnesses also testified that the
one-representative rule was not absolute and argued that
exceptions to the rule are perm ssible under authority
del egated from the chancellor and have been granted.

CSEA witnesses rebutted that assertion and testified that
they were not aware of the fact that the University's
interpretation of the personnel policies contenpl ated
exceptions to the one-representative rule.

The hearing officer did not discuss the existence of
exceptions to the representation rules. W conclude, however,
that the University's rules do not contenplate flexibility.

The wording of the rules is unanbi guous. They permt a
"person” to represent an enployee. The rules do not state that
exceptions will be granted nor did the University advise the
enpl oyees or the enpl oyee organizations that exceptions would
be permtted. The record fails to identify if or for what

reasons exceptions were granted in the past. In light of this
| ack of evidence, we are particularly disinclined to rely on
the University's eleventh-hour assurance that, in the future,

multiple representatives will be permtted. Thus, in the

di scussi on which follows, we analyze the legality of the rules
pursuant to their unanmbi guous facial meaning which precludes
flexibility or variance.



enpl oyer-enpl oyee relations.® Under the Educational

Enpl oynent Rel ations Act (EERA)’ the Board has found that

“participation in enployee organization activities includes the

right of enployees to be represented by an enpl oyee

organi zation in grievance proceedings.g Wil e the | anguage
in EERA is not identical to section 3565 of HEERA, it is
sufficiently simlar to warrant application of the Board's
prior decisions. |In this case, therefore, the Board nust
determ ne whether the University violated subsection 3571(a)

unlawful ly interfering with this enployee right by limting

®Secti on 3565 provides:

H gher education enpl oyees shall have the
right to form join and participate in the
activities of enployee organizations of
their own choosing for the purpose of
representation on all matters of

enpl oyer -enpl oyee relations and for the
pur pose of neeting and conferring. H gher
educati on enpl oyees shall also have the
right to refuse to join enployee

organi zations or to participate in the
activities of these organizations subject to
the organi zational security provision
perm ssi bl e under this chapter.

7TEERA is codified at section 3540 et seq. of the
Governnment Code and section 3543 grants public school
enpl oyees, inter alia, the right to "form join, and
participate in the activities of enployee organizations."

8See Victor Valley Joint Union Hi gh School District
(12/31/81) PERB Deci'sion No. 192; North Sacranento School

by

District (12/20/82) PERB Decision No. 264, R o Hondo Community

College District (12/28/82) PERB Decision No. 272.




enpl oyees to one representative in grievance and
adm ni strative review proceedi ngs.

In Carlsbad Unified School District (1/30/79) PERB Decision

No. 89 and in Novato Unified School District (4/30/82) PERB

Deci sion No. 210, the Board has considered the necessary
conponents of a charge that the enployer's conduct has
interfered with enployees' statutory rights.® A nexus or
connection nust be denonstrated between fhe enpl oyer' s conduct
and the exercise of a protected right resulting in harm or
potential harmto that right which, in balance, outweighs the
enpl oyer's proffered business justification.

Thus, in order to sustain its charges, CSEA is required to
denonstrate that, as a result of the University's limtation on
representatives, the rights of the enpl oyees were harned.
However, nerely denonstrating that nmultiple representatives
woul d provide better representation is insufficient. The
University's rule is unlawful if the inpact of it is to deprive

enpl oyees of their statutory rights to effectively present

°The Board interprets CSEA's charge to be that the
University's policy interfered with enpl oyees' rights although
the actual |anguage of the charge clains the policy deprived
CSEA and its nenbers of rights and acted with the unl awf ul
nmotivation of discouraging the exercise of such rights.

While the standard relied on by the Board in Carl sbad,
supra, and Novato, supra, energed under the EERA, 1t has been
applied to cases involving alleged violations of subsection
3571 (a) of HEERA. California State University, Sacranento
(4/30/82) PERB Decision No. 211-H




their grievances.'°

As evidence of the harm suffered as a result of the
representative rule, CSEA w tnesses involved in grievances and
admnistrative reviews testified. Five such incidents in which
harm al | egedly occurred were exam ned.

In the case of enployee Nancy Gusack, the grievant
requested that certain letters placed in her personnel file be
renoved and that nanagenent apol ogi ze for placing them in her
file. The University contested the grieveability of this
di spute. At a neeting scheduled to discuss this issue, CSEA
wanted two representatives, the job steward who had attended
the informal neetings and another who was famliar with the
techni cal question of GRIEVABILITY. The University refused to
permt two representatives and the grievant refused to proceed
with one representative.

Al t hough the record denonstrates that the University
advi sed Qusack that the letters were in fact renoved from her
file, CSEA clainms the grievant was deni ed assurances that such

had been acconplished and an apology for the action.

Yconsistent with this analysis, we necessarily do not
perceive the University's rule to be inherently destructive of
the enployee's rights and agree with the University's argunent
that the | anguage of HEERA does not specifically grant higher
educati on enployees the right to nore than one representative.



W do not find in the record any evidence that the
University's rule effectively prevented Gusack from
participating in the grievance process. Contrary to CSEA s
claim it is highly speculative that, had the neeting been
conducted with the assistance of two representatives, the
grievant woul d have gai ned assurances and/or apologies fromthe
enpl oyer. The renedy provided for by the personnel policy does
not include issuance of letters of apology.' Further, the
grievant could have reviewed her file personally to determ ne
whet her the University had conpli ed. (See Cal. Civ. Code,
section 1798. 34.)

The case of David Winberg involved the adm nistrative
review of the dismssal of this probationary enpl oyee. Two
representatives were desired, one an experienced grievance
handl er and anot her who possessed technical know edge
concerning the grievant's classification and duties as a
mechani ci an's hel per. Winberg was denied two representatives
at a neeting with the appointed independent party assigned to

investigate the admnistrative appeal. Wile CSEA attenpted to

MRul e 280.27 provides:

Renedy. |If the managenment action grieved is
determned to be in violation of staff
personnel policy or the Chancellor's

i npl enmenting procedure or if the corrective
action or dismssal is determned not to be
reasonabl e under the circunstances, the
renmedy shall not exceed restoring to the
enpl oyee the pay, benefits, or rights |ost
as a result of the action, less any incone
earned from any other enploynent.

10



Have the investigator's ruling overruled, the University

advi sed Wi nberg that he had 15 days to neet with the
investigator with one representative. No neeting was arranged
and the grievant's appeal was denied. A CSEA witness testified
that he had been planning to make argunents at the neeting with
the investigator but was denied the opportunity to do so.

The University argues that Winberg was harnmed not by the
University rule, but by the decision to forfeit participation
in the investigative process. The procedure provided by

rule 290 does not involve a formal hearing. It is an

i nvestigation by an "independent party" appointed by the
chancel | or which provides the conplainant with an opportunity
to neet with and present information to the investigator. The
University witness testified that a party can identify other
persons for the independent party to interview and.can subm t

witten docunents for consideration.

W therefore find that CSEA failed to substantiate its
al l egation that enployee Winberg was harnmed as a result of the
University's representation rule. An enployee representative
famliar with the technical aspects of the grievant's job could
have been identified and interviewed by the investigator.

Evi dence concerning the arbitration of enployee
John Ella Reese was al so presented. The dispute involved

recall rights of a laid-off enployee. A second CSEA

11



representative, who had represented Reese initially, was
desired in order to provide clerical assistance (note-taking,
nmonitoring tape recording operation by University).

The arbitrator denied Reese the second representative
al though he ultimtely concluded that Reese was inproperly laid
off and ordered reinstated with back pay. CSEA clains it was
harmed because, in subsequent efforts to resolve questions of
settlenment "that will have to be pursued,” better notes from
the arbitration would be hel pful. By denying the second
representative, CSEA avers, accurate and conplete record
keepi ng was hindered and future settlenent efforts thwarted.

W find that CSEA has not proved that harmin fact resulted
because a second representative for clerical assistance was
deni ed. Even assumng that actual inplenentation of the
arbitrator's back pay award proved difficult, any connection
between that difficulty and the unavailability of
cont enpor aneous notes is highly specul ative. *?

In the Edward Santos grievance, CSEA sought to have two

representatives, a CSEA staff nenber and a job steward with

12A so in connection with Reese, CSEA alleges that harm
resulted when the manager of the personnel services unit
refused to permt two representatives to participate at a
nmeeting convened to discuss the consolidation of a nunber of
grievances filed by Reese. Testinony from University w tnesses
defeats this specul ative assertion. The nmanager | acked
authority to consolidate grievances and, in any event, the
gri evances would not have been consolidated under University
polici es.

12



famliarity in the building trades. The University refused to
permt two representatives and no neeting occurred.

Eventual |y, the Santos grievance was rejected as being outside
the scope of rule 280 and was referred to the rule 290

adm ni strative process. No appeal was taken of this decision
as togrieveability nor did Santos pursue the dispute through

the adm ni strative review process.

CSEA has clearly failed to establish that harm resulted
because of the application of the representation rule rather
than through CSEA's own failure to further pursue the
grievant's conpl aint.

Finally, CSEA introduced testinony regarding the
adm nistrative review of a dispute involving enpl oyee
Joseph Light. The University refused to permt the enployee
two representatives. Although CSEA decided to accede to this
restfiction under protest, the representative who participated
testified that four nmanagenent representatives were present at
the neeting. He testified that he felt that the University was
attenpting to be intimdating by having several people present.

The University argues that CSEA failed to establish that
its representative was in fact intimdated or that Light's
conplaint was adversely affected. It also points out that CSEA
did not request affirmative relief for Light.

We find insufficient evidence to conclude that actual harm
resulted to the enpl oyee because of the application of the

University's rule in this instance.

13



In sum we find that the Charging Party has failed to
denonstrate actual harm to support its unfair practice
allegation. This is in accord with the decision in Gty of
Hackensack (12/21/77) 4 NIJPERC para. 4011 where the New Jersey

Comm ssion adopted the unexcepted-to opinion of the hearing
officer (at 3 NJPER 280) finding that the Cty did not conmt
an unfair practice by denying an enployee the right to have
nore than one union representative at his disciplinary
hearing. |In that case, the hearing officer concl uded:

It is not unreasonable for the Cty to limt
the nunber of representatives at a hearing
for the purpose of maintaining order and, as
in a typical courtroom situation, one
conpetent representative should, in nost
cases, be able to adequately represent the
interest of the individual in question and
the Association. Accordingly, the burden of
proof here nust be on the Association to
prove that they could not receive adequate
representation. Since the Association
failed to prove they did not receive
adequate representation, the undersigned
finds the Gty did not commt an unfair
practice in limting the representatives at
[the enpl oyee's] hearing to one person.
(Footnote omtted.)

Even if actual harmdid not result fromthe University's
representation limtation, the Board may find that the rule is
vi ol ati ve of HEERA subsection 3571(a) because it has a tendency

to cause harmto enpl oyees' rights. Carlsbad, supra; Novato,

supra. This potentiality, however, wll not be based on
boundl ess specul ation or conjecture. To be violative of HEERA,

the potential for harmnust energe in the context of reasonably

14



anticipated circunstances fromwhich it is logical to infer or
expect that harm to enployees' rights would result.

In this case, CSEA has identified four reasons for wanting
nmore than one representative available to an enpl oyee. They
are:

a. The need to have stewards present with different areas
of expertise;

b. The need to have a nore experienced steward to assi st
and to train a new steward,;

C. The need for parity to avoid managenent intimdation
and

d. The need for clerical assistance during conplicated
pr oceedi ngs.

W agree that the right to representation includes the
right to present all relevant evidence, including expert
opinion, the right to representation by a trained steward, the
right to freedomfromintimdation, and the right to a record
of the hearing. However, we find that the University's rule
does not deprive the enployee of these rights because
achi evenent of these legitimate ains is not dependent upon

being allowed nultiple representatives.

The ability to utilize individuals with expertise in
certain areas of enploynent relevant to a particular dispute

may be critical to a successful grievance. However, the

15



University's rule does not significantly inpede this goal. In
gri evances, such individuals may be called as witnesses in the
formal proceeding and, unlike a representative or spokesperson,
may give direct testinony. |In admnistrative review

proceedi ngs, the know edgeabl e person can be identified to the
investigator and in that manner provide his/her know edge of
the particular work environnent.

Pernitting a novice representative to be assisted by a
second, nore experienced representative night provide val uable
training to CSEA representatives. However, we do not believe
that the University is required to fashion its internal dispute
resolution procedures to facilitate this result. Alternative
nmet hods of training experienced and skillful representatives
are avail able to CSEA

The organi zation is properly concerned with providing
enpl oyees with representati ves whose effectiveness and
abilities are not dimnished or underm ned by virtue of their
intimdation. However, there is no factual basis to support
CSEA's claimthat intimdation resulted from the disparate
nunber of representatives of the University and the enpl oyee.
Neither do we find that the University's rule is inherently
i ntimdating.

Finally, we again recognize that clerical assistance
provided by a second representative nmay indeed prove beneficial
to the enployee's representation. W fail to find, however,

that the single allowed representative and the enpl oyee

16



hi nsel f/ herself would not be able, between them to maintain a
useful and adequate contenporaneous record.

CONCLUSI ON

In sum it is our conclusion that the Charging Party has
failed to present sufficient evidence to denonstrate that the
University's representation rule actually harmed or tended to
harm enpl oyees by interfering with rights afforded them by
HEERA provi sions. Likew se, while we find that CSEA, as the
nonexcl usi ve enpl oyee organi zati on, enjoys a right under HEERA
to represent enployees in grievance and adm nistrative review
proceedi ngs,® we find no evidence that the University's rule
deni ed the enpl oyee organization its rights in contravention of

HEERA subsection 3571(b).

13Al t hough HEERA does not specifically grant
representational rights to a nonexclusive representative, the
Board has found in California State University, Sacranento,
supra, that the nonexclusive representative enjoys those rights
previously granted by the George Brown Act. See Regents of _the
University of California, lLawence Livermore National.
Laboratory (4/30/82) PERB Decision No. 212-H;, Regents of the
University of California (UQA) . (12/21/82) PERB Deci sion
No. 267-H  See also section 3528 of the George Brown Act,
whi ch provi des:

Enpl oyee organi zations shall have the right
to represent their nenbers in their

enpl oynent relations, including grievances,
with the state. Enpl oyee organi zati ons may
establish reasonable provisions for the

di sm ssal of individuals fromnmenbership.
Nothing in this section shall prohibit any
enpl oyee from appearing in his own behalf or
t hrough his chosen representative in his
enpl oynent relations and grievances with the
st at e.

17



Havi ng concluded that the representation limtation did not
deprive either the enployees or CSEA of rights granted by
HEERA, we need not address the University's argunment that the
rule was legitimately enacted to prohibit multiple
representatives and thus avoid disruption and del ay.

ORDER

Upon the foregoing findings of fact, conclusions of |aw and
the entire record in this case, the Public Enploynent Relations
Board hereby ORDERS that the conplaint issued by the genera
counsel and the underlying charge filed by the California State

Enpl oyees' Association in Case No. SF-CE-20-H be DI SM SSED

Chai rperson Quck, and Menber Burt joined in this Decision.
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